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THE MAILING DATE OF THIS COMMUNICATION. 
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- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 1 33). 
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2a)n This action is FINAL. 2b)S This action is non-final. 
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closed in accordance with the practice under Ex parte Quayle, 1935 CD. 1 1 , 453 O.G. 213. 
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DETAILED ACTION 

Claim Objections 

1. Claims 23 and 41 - 47 are objected to because of the following informalities: 
With regard to claim 23, the phrase "a group consisting of should read "the group 
consisting of to properly set forth the Markush group. With regard to claim 41 , the term 
"form" (line 9) should read "from". Appropriate correction is required. 

Claim Rejections - 35 USC § 102 

2. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
states. 

3. Claims 1 - 11, 16, 17, and 20 - 39 are rejected undW 35 U.S.C. 102(b) as being 
anticipated by Sakaguchi. Sakaguchi teaches a synthetic resin holder (Figure 4) that 
includes members 2, 3 in an opposed and hinged relationship, alignment means 
(sponges/cushions 13), and a resilient member 1 interconnected with the opposed 
members. As the holder of Sakaguchi is capable of receiving a patient appendage and 
positioning/selectively connecting a medical sensor, the claimed structure and the 
device of Sakaguchi are structurally indistinguishable. 

4. Claims 1-10. 14, 16, 17. and 20 - 39 are rejected under 35 U.S.C. 102(b) as 
being anticipated by Delahousse et al. Delahousse et al. (Figure 2 and the description 
thereof) teach a clip with first and second opposed and hinged members, projections 
and recesses capable of receiving a patient appendage and positioning/selectively 
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connecting a medical sensor, and a resilient member interconnected with the opposed 
members. The claims do not patentably distinguish over Delahousse et al. 

Claim Rejections - 35 USC § 103 

5. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary si<ill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

6. Claims 1, 15, 18, 33, and 40 - 47 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Geddes et al. in view of Delahousse et al. Geddes et al. (Figures 1 - 
3) teach an oximetry apparatus and method that includes a sensor with first and second 
members in an opposed and hinged relationship, with apertures in the members 
allowing an emitter and detector to perform measurements through a subject's finger 
when the sensor is closed around the finger. Geddes et al. teach that the sensor may 
be closed by tape, a latch, or other suitable means (column 4, lines 5 - 6), but do not 
particularly teach a resilient member interconnected with the opposed members. 
Delahousse et al. teach a clip that includes a resilient hinge for maintaining opposed 
members of the hinge in opened and closed positions. It would have been obvious to 
one of ordinary skill in the art at the time of the invention to modify Geddes et al. to use 
the resilient hinge of Delahousse et al. to keep the sensor closed, since Geddes et al. 
suggest that "suitable means" may be used to close the sensor, and Delahousse et al. 
teach one such arrangement. 
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Allowable Subject Matter 

7. The following is a statement of reasons for the indication of allowable subject 
matter: Salacuse and Brach teach clamping devices similar to those of Sakaguchi and 
Delahousse et al. Taylor et aL teach an oximetry sensor arrangement that includes a 
foam member with a recess for receiving the sensor; however there is no suggestion to 
incorporate the structure into a clip arrangement. Abels et al. teach an orthodontic 
device that incorporates a clip-type holder. The prior art does not teach or suggest, 
either alone or in combination, an apparatus including a recess at least partially formed 
within a cushion, in combination with the other claimed elements. Also, the prior art 
does not teach or suggest an apparatus wherein either an emitter or detector is 
disposed between the first and second nfiembers when the members are in a closed 
position, in combination with the other claimed elements. 

8. Claims 12. 13, and 19 are objected to as being dependent upon a rejected base 
claim, but would be allowable if rewritten in independent form including all of the 
limitations of the base claim and any intervening claims. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Eric F Winakur whose telephone number is 571/272- 
4736. The examiner can normally be reached on M-Th, 7:30-5; alternate Fri. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Max Hindenburg can be reached on 571/272-4726. The fax phone number 
for the organization where this application or proceeding is assigned is 703-872-9306. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 

Eric F Winakur 
Primary Examiner 
Art Unit 3736 

13 May 2005 




